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SUPPLEMENTAL COMMENTS

Capstar TX Limited Partnership ("Capstar"), licensee of Station WQEN(FM), Gadsden,

Alabama, WENN(FM), Trussville, Alabama, WZHT(FM), Troy, Alabama and WRTR(FM),

Tuscaloosa, Alabama; Jacor Licensee ofLouisville II, Inc. ("Jacor"), licensee ofStation WTRZ-FM,

McMinnville, Tennessee; and Clear Channel Broadcasting Licenses, Inc. ("Clear Channel"), licensee

ofStation WKGL, Russellville, Alabama (the "Joint Parties") by their counsel, hereby submit these

Supplemental Comments to respond to the Further Reply Comments of Cox Radio, Inc., filed on

May 31, 2001.

I. The Joint Parties have proposed a series ofinterrelated modifications to the FM Table

ofAllotments that would provide substantial service gains and five new first local services. Cox has

counterproposed a single Class A allotment to a small community (Springville, Alabama) which is

clearly inferior to the Joint Parties' proposal under the Commission's well-established allotment
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priorities.' Perhaps as a way to divert the Commission's attention from the central issue -- the

comparative merit of the various proposals under applicable law -- Cox has raised a series of

peripheral arguments, all ofwhich miss the mark. First, Cox attempted to show that portions ofthe

Joint Parties' proposal are contingent upon other actions of the Commission, when, as the Joint

Parties have demonstrated, there is no contingency.2 Cox then attempted to discredit one of the

communities chosen by the Joint Parties for a first local service by applying the wrong law.3 Now,

in its Further Reply Comments, Cox calls into question three ofthe Joint Parties' allotment reference

sites. However, as before, Cox misreads and misapplies the law.

2. Cox states that the Joint Parties' proposal to allot Channel 288C2 to Hoover,

Alabama, must be rejected because "local zoning restrictions and FAA regulations likely will

prevent Petitioners from constructing a tower at the proposed site coordinates." Cox Further Replies

at 5. This statement is incorrect on the law and incorrect on the facts. An allotment proposal is

acceptable as long as there is a "reasonable expectation that a useable site is available complying

with the minimum spacing requirements." San Clemente, California, 3 FCC Rcd 6728 at para. 6

(1988). See also Creswell, Oregon, 3 FCC Rcd 4608 at para. 3 (1988) ("reasonable assurance that

transmitter sites are available"); Sebring and Miami, Florida, 10 FCC Rcd 6577 at para. 6 (1995)

("reasonable likelihood that a site will be available"). "Reasonable assurance" in an allotment

1. See Reply Comments of the Joint Parties in the above-captioned proceeding at para. 2-6
(May 31, 2001).

2. See id. at para.22-24.

3. See id. at para 28 (Tuck factors are inapplicable when the station already covers the
urbanized area and the new community is outside the urbanized area).
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context requires something less than even a modest probability of a final site acquisition. Mount

Wilson FM Broadcasters v. FCC, 884 F.2d 1462, 1463 (D.C. Cir.1989). Even if the proposed

transmitter site later turns out to be unavailable, the allotment is properly made as long as the mere

possibility of its availability exists at the allotment stage. San Clemente, California, supra.

3. For example, in Johannesburg and Edwards, California, 15 FCC Red 15801 (2000),

the opponent argued that the proposed transmitter site was not available and that even if it were

available the site was too close to an Air Force base to obtain FAA approval. The FCC stated:

"[w]ith respect to the issue oftransmitter site availability, Petitioner correctly states
that this issue is only addressed at the allotment stage in unusual circumstances,
which do not exist in this case. The question of city-grade coverage is not at issue
here, and the site is not within the boundaries of the military base itself. We take
Petitioner's representations that its site was proposed in good faith and will not
address the issue further.

4. The proposed allotment at Hoover easily satisfies allotment criteria. The reference

coordinates are at the site of a multistory commercial building in excess of 200 ft. height above

ground upon which an antenna and tower structure can be permissibly located under the Hoover City

Code. The zoning consultant engaged by Cox states that his opinion is "based on a residential

density," but the proposed reference site, in fact, is located on a commercially zoned property. See

Report ofMark Dinan, attached as Exhibit A hereto. The Cox zoning consultant's report is devoid

of any indicia of reliability. The report of Mark Dinan and the relevant zoning regulations are

attached hereto as Exhibit A. The report clearly indicates that zoning regulations would not prohibit

a structure on which an antenna could be placed and provide an unobstructed 70 dBu signal to

Hoover.
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5. Having demonstrated the existence ofa tower site meeting the Commission's spacing

rules with reasonable assurance of its availability, the Joint Parties are entitled to apresumption that

a technically feasible site is available. See Sebring and Miami, Florida, 10 FCC Rcd 6577 at para.

6 (1995); San Clemente, California, 3 FCC Rcd 6728 at para. 6 (1988); Creswell, Oregon, 3 FCC

Rcd 4608 at para. 3 (1988). To overcome this presumption, Cox must demonstrate that a technically

feasible site is not possible for the Hoover allotment. In the rare cases in which the Commission has

denied an allotment based on the unavailability ofa technically feasible reference site, the evidence

demonstrated that no transmitter site could satisfy FAA regulations and the Commission's spacing

criteria. See Sebring and Miami, Florida, supra ("there are no satisfactory sites available"); Moncks

Corner, Kiawah Island, and Sampit, South Carolina, 11 FCC Rcd 8630 (1996) ("we do not consider

marshy area to constitute an available site"). That is hardly the case here. In addition to the Galleria

building, there is a large area in which a transmitter could potentially be located in compliance with

the Commission's rules. See Exhibit E.

6. Cox's aviation consultant raises no concerns regarding construction of a tower,

beyond the potential for electromagnetic interference ("EMI") and the obvious need to coordinate

any new tower construction with the FAA. The Commission has held under virtually identical

circumstances that such statements do not rebut the presumption that a technically feasible site is

available. See Johannesburg and Edwards, California, 15 FCC Rcd 15801 at para. 3 (2000)

(allegations that proposed transmitter site was unavailable and would not receive FAA approval were

insufficient to overcome presumption); Pitkin, Louisiana, et aI., 15 FCC Rcd 17311 at para 6 (2000)

(airspace consultant's concerns of potential intermodulation interference and excess tower height

were insufficient to overcome presumption). The attached statement ofClair M. Billington, an FAA
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airspace consultant, confirm that the FAA would likely approve a tower of the proposed height at

the Hoover allotment reference coordinates. See Exhibit B. Moreover, any concerns regarding

predicted or actual EMI can be mitigated by a variety of means. See Statement of Jeff Littlejohn,

attached as Exhibit C.

7. With respect to the Joint Parties' proposal to allot Channel 289CO to Troy, Alabama,

Cox states that at the proposed reference coordinates a tower could not be constructed at a height

necessary to obtain Class CO.status. Cox Further Replies at 7. However, the report of Clair M.

Billington, attached as Exhibit B, demonstrates, to the contrary, that FAA concerns with regard to

a tower of the proposed height at the allotment reference coordinates (11 miles from the Troy

Municipal Airport) could be satisfied by a change in the direction of the holding pattern turns and

the minimum vectoring altitude used at the airport, and the addition ofhigh-intensity lighting. See

also Engineering Statement, Exhibit E.

8. It bears repeating that at the allotment stage the Commission presumes that a

technically feasible site is available, and will only deny an allotment ifit can be shown that no such

site is available. See Sebring and Miami, Florida, supra. The report of Clair Billington offers

reasonable assurance of the availability of a site at the particular reference coordinates chosen for

the Troy allotment. However, should the circumstances not tum out as expected, there is a large

area-to-locate for the Troy allotment within which a suitable site can certainly be found. See

Engineering Statement, Exhibit E. A portion of this area-to-locate encompasses the area in which

Cox's airspace consultant concedes that a tall tower up to 1,249 feet above ground level can be

constructed in compliance with FAA regulations. See Exhibit E.
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9. With respect to the Joint Parties' proposal to allot Channel 280C2 to Okolona,

Missisippi, Cox states that at the proposed reference coordinates a tower could not be constructed

at the height necessary to provide 70 dBu coverage to the community of Okolona. Cox Further

Replies at 6. Cox's comments with respect to Okolona should be stricken from the record. Unlike

the proposals for Hoover and Troy, discussed above (which were advanced only in comments), the

Okolona proposal was advanced in the Joint Parties' initial proposal and placed on public notice.

Cox could have, but did not, address the Okolona proposal in its comments. Instead, it addressed

it for the first time in reply comments, which is a misuse of Commission processes.4 In any event,

however, Cox has not met the substantial burden of demonstrating that no technically feasible

transmitter site is available for the Okolona allotment. The proposed allotment site was proffered

as the licensee's site preference, but there are ample alternative sites available. Indeed, there is a

large area-to-Iocate in which a transmitter can be placed while remaining in compliance with the

Commission's spacing rules. That area contains at least one existing tower, and a transmitter placed

at that location would provide coverage over Okolona as shown in Exhibit E.

10. None ofthe cases cited by Cox support its theory that the Hoover, Okolona, and Troy

proposals are somehow defective. Each of the allotment proposals offers a large area in which a

suitable transmitter can be located. See Exhibit E. The Joint Parties assure the Commission that in

view ofthe large usable site areas available for each allotment and the preliminary analysis the Joint

Parties have furnished, the overall proposal can be implemented smoothly and rapidly.

4. See 47 C.F.R. § 1.415(c) ("A reasonable time will be provided for filing reply comments in
reply to the original comments . ..") (emphasis added).
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11. As a final matter, Cox states that the Joint Parties' choice ofalternate Channel 267A

for Linden, Tennessee faces line-of-sight obstructions that would impede the reception of a 70 dBu

signal over all of Linden. Cox Further Replies at 9-10. First, even if this were true, it would not

be a defect in the Joint Parties' proposal. The Joint Parties advanced the alternate channel as a way

ofaccommodating both Buffalo River Broadcasters' proposal for a first local service at Linden and

the Joint Parties' proposal for a first local service at Ardmore, Alabama. Ifno alternate channel can

be found, the two proposals will remain in conflict and must be compared under the Commission's

allotment priorities. As set forth in their Reply Comments, the Joint Parties are confident that

Ardmore, the larger of the two communities, will prevail. More importantly, however, as indicated

in the Engineering Statement, if the substitution of Channel 267A is made at a reference point just

0.5 km north, the path to Linden will be clear ofobstructions. See Engineering Statement, Exhibit

E. The public interest clearly favors the use of an alternate channel to remove conflicts between

allotment proposals wherever possible. Allotting Channel 267A to Linden removes the conflict with

Ardmore and allows both proposals to be granted.

12. The Joint Parties' proposal offers benefits that cannot be matched even when the

various other counterproposals in this proceeding are combined. While it involves changes to a

number of stations, it offers great flexibility in its implementation by virtue of the large areas in

which transmitter sites for the new allotments can be located. As a result, any concerns regarding

the availability of suitable sites can quickly be resolved if and when they arise. The Joint Parties'

preliminary analysis in the preparation and filing of the proposal is far more extensive than is

required at the allotment stage, and has demonstrated the fundamental soundness of the individual

changes and the proposal as a whole.
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WHEREFORE, for the above stated reasons, the Joint Parties' amended proposal as filed on

April 24, 2001 should be granted.

Respectfully Submitted,

CAPSTAR TX LIMITED PARTNERSHIP
JACOR LICENSEE OF LOUISVILLE II, INC.
CLEAR CHANNEL BROADCASTING LICENSES, INC.

,/~/,
< -{--'.~ t/(y(~-

MarkN. Lipp
J. Thomas Nolan
Shook, Hardy & Bacon, LLP.
600 14th Street, NW Suite 800
Washington, DC 20005
(202) 783-8400

By: 5:T
6f4vt1 L, //(c~I-~// ~

Gregory r?Masters / J; ·rJ
Wiley Rein & Fielding
1776 K Street, NW
Washington, DC 20006

Dated June 22, 2001
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MARK DINAN
Commercial & Investment Real Estate

June 13,2001

Magalie R. Salas
Secretary
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Dear Ms. Salas:

I have been involved in the sale, leasing and development ofcommercial real estate for over ten
years and have worked closely with City ofHoover building and zoning personnel on a number of
projects involving interpretation and application of the zoning code to properties where a variance
or re-zoning might be necessary.

I have reviewed Article XIV, Telecommunications Regulations, of the Hoover Zoning
Regulations and I have reviewed the zoning maps on display at the Hoover City Hall for the
reference coordinates of33-22-41 NL and 86-48-35 WL. These coordinates would place the
location of the proposed structure directly on top of the Galleria, a l4-story building in excess of
200 feet in height located in a commercially zoned area.

I see nothing in the regulations or on the zoning maps that would prohibit placement ofa tower
structure and antenna at that location. The structure could be located on the property without a
special exception subject to compliance with certain standard requirements and conditions set
forth in the Hoover Zoning Regulations. These requirements and conditions may limit the height
ofa tower structure, but they contain no outright prohibition.

Often, there is some grey area or some doubt about the application of the zoning regulations, or a
property use or a variance, but in the case of this proposed tower structure, the regulations are
crystaJ clear as to the permissibility of the proposed tower structure and its location.

•

3245 Garden Lane + Birmingham, Alabama 35242 .. Office: (205) 980-3434 + Fax: (205) 980-3466



APPENDIX I-ZONING Jlrt. }C)1{, § 2.0

ARTICLE XlV. TELECOMMUNICATIONS REGULATIONS

Sec. 1.0. Purpose.

In order to accommodate the communication needs of residents and businesses while
protecting the public health, safety, and general welfare of the community, these regulations
are DeeeNIaJ"Y in order to (1) facilitate the proviBion of wireless telecommunicatiDDS services to
the reaidents and businesses of the cityj (2) minimize adverse viaual effects 01 towers th10ugh
careful design and siting standards; (3) avoid potential damage to adjacent properties from
tower failure through stracturaJ atandard& end IIetback requirements; ad (4) encourage and
maximize the UBe of existing aDd approved towers, lnJjldjngs and other structures to
accommodate new wirelell15 telecommunications antennas in order to reduee the number of
towers needed to &erve the community.
(Ord. No. 97-1566, § 65, 6-16-97)

Sec. 2.0. Appli~bility.

This article llhall apply to antennu, towens and other supporting 8tru.cturIls which are
integral to the principal use of the premises or which are a aeparat8 buaiDes6 from the
principal use of the property, including, hat not limite:d to: Commercial radio and television
tnuulmiuion antennas, television receiving antennas fC)r cable television BYI'tems, telecommu·
nicatiOD& antennas, IlIId other antelUltlS which are DOt an acCeallOI'Y use of tbe. premises. AU
such uses shall be a special exception use, except the foDQw1ngusea which shall be a permitted
use in all zooing districts.

A. Inatallat:ion DCanteDnu on eDiting t:owen where the tower heightunot increased and
all accessory strueturea and UBee w:e located within the existing tow.. compound.

B. Installatiao of anteDllaa co power poleewhere the bejght of the pole ia not increased
and acceuory cabinets and boxes have a vCl1ume'oflea than two (2) cubic feet.

C. Installation of antennas owned by public utilities which are accessory to: remote
terminal units seTVing pad mounted switch gear, remote switch controllers and similar
telemetry antennas; provided the antenna is attached to • power trllDSmission or
wtributian pole end does Dot exceed the hei£ht of the pole, or the antenna is attached
to a building and doe8 not extend more than ten (10) feet abme the roof line of the
building or the antenna is p1lUDd mounted and does not exceed twenty (2()) feet.in
height. Said antennu .hall aJao be exempt from the permitting requirements ct.ection
10.0 of this article.

D. Installation of antennas which are accessory to supervisory control and data acquiai.
non facilities located. withiD an electric power 8ublJtation, provided the antenna does
not exceed the height of the pole. or 8~bstatiol1strueture. Said antennas shall also bit
exempt from the permitting requirements of section 10.0 of thi:t article.

E. Installation of lUltennaa on concealment structures, except concealment towers, where
the antenna is not visible from affthe premises and Ute accessory cabinet has a volume
ofless than forty (40) cubic feet or is not visible from off the pJ'emiaell.
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l\rt. }([\T, § 2.0 HOOVER CITY CODE

F. Installation of antennas on buildings which comply with all ofthe following conditions.

1. The building is not locat4ld in a IJingle family residential district.

2. The property is not subject to a conditionaJuae, variance 01' other zoning
restriction which exceeds the requirements of the zoning ordinance.

3. 'I'he anteD.11a does not exceed the muiJa,um building height in the zoning district
nor extend more than twelve (lZ) feet above the roof line of the building.

4. The acceuory cabinet does not exceed forty (40) cubic: feet in volume or is located
where it is not millie from off the promiSe8.

(Ord. No. 97·1566. § 65, 6-16-97)

Sec. S.It. Availability or mitable esiatin,. towel'll or other atnloture..

No new towel"8, which are a special eIa:eption under the terms of this article, ahall be
permitted unles8 the applicant demonstrates to the reasonable satUfaetioD of the city that DO
mating tower or struc:tunl CaD accommodate the applicant's aoeda.
(Ord. No. 97·1566, § 65, 6-16-97)

Sec. 4.0. PriDcipalUM8 to be on lou.

All teleeommUDicatioa. towers and other supporting atructures whic:b IU'e Dot an integral
part. or the principal UN of the premiaeli shall be the principal U8e of the premises on which
they are located andahall be located on a aeparate lot. BeeaUQ ofb unique nature Gftbese
atructuJ'ee. ,aid lata lIhall be ezempt froaa the requirement to have principal frontage upon a
public street. IIDY m.in.iJnum lot area or wic:ltb requiremeDta ad aD1' eetbac:k requirements of
the %OIliDg district where they He located. H~ver, the lot for any telecommunications tower
ahan be Iup enoup to acc:m:mnodate the tower U1d aceeuory atrue:tuzea of the eppGcant, 88

wen u the acceaaory .trueturee of at least one additional c:o-1ocatiDe I81'Vice pnwider.
(Ord. No. 97·1566, f 65. 6-16·97)

Sec. S-O. Setbacb.

'Ibwera~ be placed DO clo.er than a distance eqllal to tile height oftbe tower from any
dwellin, located. in the A.I. R-E. E-l. &'2, R-l, R.2, R.3, PRD, PR-I ()r R'l'-.4 &oniDg district.
However, _aUN of the unique Dature of telecoauDwcatiGlll facilitiu. otb« required
&etbacb from property linee ebaU be determined on aD individual bait by the board of
adjustment as p1U"t of the .pedal exception process. The board abaD eoDSider the fOllowing
factora when utabliahinlr minimum setbacu.

A. The type of telecommunications facility;

B. Relatiowship to other properties and btdJdinp;

c. RclatioJUbip to the public right-of-way;

D. Ske of the lIubject lot or parcel;

E. Accea.ibility for public Mfe&y and other purpole8; and

8upp. Nil. e 1360



APPENDIX I-ZONING Art. XIV, § 7.0

F. Other factors \vhich effect the telecommunications facility, surrounding property and
community at large.

(Ord. No. 97-1566, § 65, 6-16-97)

Sec. 6.0. AMthetiCS and lighting.

A Towers shall either maintain It. galvanized steel finish, or subject to any applicable FAA
standards, be painted a neutral color 80 as to reduce visual obtrwdvenes8.

B. The design of the buildings and accessory stTUcturel and uses ahall, to the extent
posaible, use materials, COIOlll, textures, screening, and lanebeaping that will blend the
telecommunication facilities to the na.tural setting and built environment.

C. If an antenna is installed on a 6tructure other than. tower, the anteDDa and aCOOS80CY

uses and stnlC:tures must be of a color that is identical to, or closely compatible with. the color
of the supporting structure 50 as to make the antenna and related facilities as visually
unobtrusive as pOl!lBible.

D. Towers shall not be artificially lighted, unless required by the FAA or crther applicable
authority. if lighting is required. the city may review the available liebting alternatives and
approve the dtlSign that wauld cause the leaat disturbance to the lWTOundingviews. Lighting
mwtt be ahielded or directed to the greatellt extent poaaible tIO as to minimize the amount of
liib.t that faDs onto nearby properties. particularly residence-.

E. No portion of any antenna array may extend btlyoud the property line.

F. Acceaaory buildiDp, cabinets and sb'uctUTe8 shall not exceed sixteen (16) feet in height,
and shall be compatible with the surrounding area.

G. The city may require a special dqign of any tele«lmmunications faCIlity where findings
of parlicular "ensitivity are made.
(Ord. No. 97-1566, § 65, 6·16-97)

All towers and antennas must meet or exceed the c:urreat atandarcb and .-egulations of the
FAA, the I"ee, and any other agency oCthe federal government with the authority to regulate
towers and antennas. If such standards and regulations are changed, then the owners of the .
towers and antennas governed by this article sbsll bring such towers antennas into compliance
with such revised standards and regulations within six (6) months of the eft"ective date of 8uch
standards and reeulatioD6. unless a more stringent compliance sd1eciwe is mandated by the
controlling federal agency. Failure to bring towen and antennaa into compU8DCe with such
revised standards and reBUlatioDe shall constitute grounds for the removal of the tower or
antenna at the owners expense.
lOrd. No. 97·1566. § 6o, 6·16·97J
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Art. XIV, § 8.0 HOOVER CITY CODE

Sec. 8.0. Building codes and s.fety standard••

The owner of a tower shall ensure that it is maintained in compliance with standards
contained in applicable local bUlldins codes, the applicable standards faT towers that are
published by Electronie Industries AssQCiation as amended, and all applicable codes adopted by
the city.

A. In addition to any other applicable standards and rEquirements. th~ following shall
apply to aU towers and telecommunications facilities:

1. Sufficient anti-climbing measures must be incorporated int[) each facility to
reduce potential (or trespass and injury.

2. Thwers shall be enclosed by security fencinc not less than six (6) feet in height and
shall also be quipped with an appropriate antidimbing device.

3. At least ten (10) feet ofhorizontal clearance must exist between any antennas and
any power lines, unless more clearance is required to meet Alabama Public
Service Commission standards.

4. AU towers and telecommunications facilities must be designed andfor sited so
that they do not POIS8 a potential hazard to nearby reBidences or surTOUIlding
JQ'operties or improvements. Any tower shall be desiilled and maintained to
withstand without failure, the maximum forces expected from wind, hurricanes,
and other natural occurrences. when the tower iAl fully loaded with antennas,
transmitten, aDd other telecommunir;atioD6 r.c:wtiea. IUId c;a.mouOaging. Witial
demonatration ofcompliance with this requiJ'ement shall b. provided via submis
sion ora report to the building official prepued by a Itructural engineer licensEd
in the State ofAlabama describing the tower 8trud:ure, spedf.v1ne the number
and type of antennas it is designed to accommodate, providing the buls for the
calculations done. and docum~ntingthe actual calc:ulationa performed.. Proof of
ongoing c:ompliance shall be provided via submission to the building official at
least every five (5) yean of an inspection report prepared by an Alabama
registered structural engineer indicating the Dumber and type. of antennas and
related telecomm\lnieationa equipment actually praent. md indicating the
structural integrity of the·tower. Baaed on this report. the buildinc official may
require repair of. or it a serious problem exists. removal of the tower or any
telecommunicationa facilities.

B. H, upon inspection. the city concludes that a tower fails to comply with such codes and
standanb .and constitutes a danger topenone or properly, then upon notice being
provided to the owner of a tower, the owner .halJ have thirty (SO) days to bring such
tower into compliance with such standards. If the owner fails to bring such tawer into
compliance within said thirty (30) days, the govemine authority may remove such
tower at the owners expense.

(Ord. No. 97-1566, § 65. 6-16·97)
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APPENDIX I-ZONING Art. XIV. § 9.0

Sec. 9.0. RadiQ frequeuCly standards.

All applicants shall comply with federal standards for a radio frequency emissioIlB. Within
SlX (6) months after the commencement of any operations utilising a tower, antenna or related

Supp. No. 6. Rev. 1382.1



APPENDIX I-ZONING Art. XIV; § 10.0

telQCOmtnunicatiollS facilities, the applicant shall submit a project implementation report
which provides cumulative field measurements of radio frequency emisaiQIJJI of all antennas

installed at the subject site, and which compares the rel!Iults with established federal
standards. If, upon review, the city finds that the facility does not meet federal standards. the
city may require corrective action within Ii reasonable period oHime. and ifnot corrected, may
require removal oftbe telecommunications facilities. A:tJ.y reasonable costs incurred by the city.
including reasonable COZ1lIulting costs to verify compliance with theae requirements, shall be
paid hy the applicant.
(Ord, No. 97-1666, I 65, 6-16-97)

Sec. 10.0. Pel'lDits.

Except as specifically exempted in section 2.0 of thia article. towers. antBmlaa lUld
telecommunications facilities are conaidered structures, requiring issuance of a building
permit. In addition to any infonnation required pureuaDt to Article In, section 1.0 in
connection with the issuance of a permit lor a tower. 8DteDna ortelecommUDicationa facility,
the applicaotahall, prior to a permit being illllUed, submit the foUowiDe' to the building official:

A. A maintenance!fac:ility removal arreementt binding the applicaDt, the property OWDet'

(ifother than the applicant) and the applictlDt'1iI and/or owner's aucceuore in intenwt.
to properly maintain the enerior appearance of and ultimately the removal of the
tower and te1ecommuoicationa facilities in compliance with the provisiol1lll of thi.a
article and any conditioos of approval.

B. An ~ent to pay to the city all costs of IIlODitorinC c:oapJiance with, aDd
emol'C8l1)Gt of, the maintenance, removal, andlcr d.Wpoea1 of any towel' and telecom
munications facllitiea, and to reimburee the city for aU cocts 1ncUrted to perform the
work required of the applicant by this ag1'Mment that the appliclIDt may fail to
perfonn. Such agreement for reimbursement Iha.ll inducM all costa af collection and
reasonable attomeya fees.

C. An agreement to allow the city to enter onto the property and undertake any
maintenance or removal activities 80 long as:

1. '!be boilding ofticial hu provided the applicant written notice requesting the
work needed to comply with thi8 article and prvyid:ina' the applicant at least
forty-five (45) d~ to complete it; and • conow up notice of default specifying
failure to complywithiD the time period permitted, and indicating the city'. intent
to commenee the required work within ten (10) daJl of the notice; IUld

2. Theapplica.ut hal DOt filed lID appell1 PUJ'IU8.Dt to Artiale'm HCtion 1.32 within
tell (10) working days of the notice of the city'. intent to comm.euce the Nquired
work. If an appeal is filed, the city shaD be authorized to enter the property and
perform the aeceslary work if the appeal is diamissed or final action on it is taken
in favor of the city.
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3. Notwithstanding anything contained in tbia sedion to the contrary; the city BhaU
not be required to provide the notice described herein nt-here is a significant riak
to the public health and Ilafety requiring immediate remedialmea8UrelS.

D. In addition to any building permit fees Bll,d special exceptian application fees, the
applicant shall pay 8 telecommunicatioD.i facilities permit fee in an amount that shall
be set from time to time by city council resolution. The fees for toWet'll may be set at
different l~Yek than ths (llIes set for anteQJU8. Th8 city council resolution may further
provide fur a waiver of feee in the case of:

1. CooaU-w:tiOll of Dew towers with axcwaa capacity, where the applicant comm1ts in
aclvanee to aDow co·location~

2. Co-location of eateJmu on existing towen and/or alternative tower structures;

3. Location of anteDDu OD uisting altemative tower irt.ructure.;
4. Other COGditiODB which the city believes will minimize the need for construction

of new towera.

E. A Btatement that the appliclmt agree. to allow for the potential co-location of
additional telecommunications equipment by other providers em the appli.eant's tc1Wer .
or witbia the aame Bite locatiOll. aubject to rtilllll'W'·bJe condlt:i.ons.

F. If the Ilpp1U:ant seeka a penait for • tow_ or teleeommunicatiQl1.l t'acility an le...d
property, a copy of the leue agreement, memorand.UID of lute, or a verifled· written
statement ofthe laDdlori iAdicating that the landlord :is permitted. to enter into leases
with other te1ecommUDfcatiODB providen.

(0l'Il. No. 87-1566, f 65, 6-1s.87)

&eo. 11.0- AppU.atioa requinID.oat..
A. Each applicant requeat:ing a lIpI!Cial uceptioll wider thia article IbaJl, in additian to

submitting ell iDformatian required iD.vticle m, lecti0l12.4, wbmit the following information:

1. Scaled elevatioa~ aDd other IIUppDrting drawiJlp, calculations, anG documenta
tioo, Bicued and IIft1ed by appropriatere~profeuiODaU.

2. Radio frclqMDcy covlll'qe aDd tower height requirementa.

3. Other iDfOrmatiOll deemed by the board 811 DeCe8luy to deteraaine compliance with
thiII 1U'tide.

B. Each applicaDt for IUl anteJ:uul or tower shall submit all m"ntor'y ofit. u:i&ti.u& towers
that are either within the city orwithin oDe-quarter (l{.) Dlile ofthe eitYlI boundaries. ineluding .
specific informmOD. about the location, height, and design of each tower. The city may share
such informatioD with other orpDisationB leekin&' to locate antennas 1fithin the city. provided
however that the city is not, by sharing such infurmation, in any way represeut;ing or
warrantine that au.d1 site. are available or luitable.

If the applicant OWllS the eltKtric POW'" 01' telephone pol_ in the area. it ia not the intct of
this article to require a map8bo~aU BUch poles, however, it is the intent of thill article for
the applicant to submit. map abowing the location and height ofa1l.uc:h pole, in the vicinity
of the property which ill the IIUbject of the special exception U8e.
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C. Each applicant for an antenna or tower shall submit a copy oHts one- and five-year plan5
for development of its telecommunications facilities in the city.
(Ord. No. 97·1566, § 65,6-16-97)

Bec. 12.0. FactorscoD8idered in granting special exception permits for towers 8Ild
antenuas.

The city shall consider the following factors in determining whether to issue a special
exception for a telecommunications facility:

A. Height of the proposed tower;

B. Proximity of the tower to reliidential structures and residential district boundaries;

C. Nature of uses on adjacent and nearby properties;

D. Surrounding topography;

E. Surrounding tree coverage and foliap;

F. Design of the tower, with particular reference to deaiJn characteristiea that have the
effect of reducing or eliminating visual obtrosivene••;

G. Prop06ed ingress llnd egresSj

H. An evaluation of the applicant's one-and five-year plana for development of its
telecommunications facilities within the city, as well as thOle plans on file from other
telecommunicatiom; providers;

1. Availability of suitable existing towers and other structures; and

J. Any other information that the city deems reasonably necessary in connectiun with. the
review of the application.

COrd. No. 91-1566, § 65, ~16-9'TI

Sec. 13.0. Removal of abandoned antenna. and towers.

Any antenna or tower that is not operated for a continuous period of twelve (12) months
shall be considered abandoned. The city, in its sole discretion, maYre<luire an abandoned tower
or antenna to b. removed. The owner of such antenna or tower shall remove the same within
ninety (90) days of receip t of notice from the city Doti(yine the owner of such abandonment. If
lIuch antenna or tower is not removed within said ninety (90) days, the city may remove and
dispQ8e of such antenna or tower at the owners expense. If there are two (2) or more users of
il l!IinKle tow1::r, then this pJ1)vislOl~sball Rot berome effective until all users cease using the
tower.
(Ord. No. 97-1566. § 65,6-16-97)

Sut:P. No.7 1386



EXHIBITB



Clair M. Billington
308 Oak. Haven Drive
Keller, Texas 76248
Tele: 817-431-1736
Fax: 817-431-8762

June 14, 2001
Hoover, Alabama

Mr. Mark Lipp
Shook, Hardy, and Bacon, LLP
Hamilto~ Square
600 14 t Street, NW, suite 800
Washington, DC 20005-2004

Dear Mr. Lipp:

This will acknowledge receipt of the data concerning a proposed
conununications tower near Hoover, Alabama. You requested that I
conduct a feasibility study, and send you a copy of the report. The
data submitted for the study is as follows:

Latitude: 330 22'
Longitude: 0860 48'
Ground Elevation:
Structure Height:

41.00" NAn 27
35.00" NAD 27

520' AMSL
500' AGL

1020' AMSL

The NAD 27 coordinates were converted to NAD 83 for the purpose of
the evaluation and study. The NAn 83 coordinates are as follows:

Latitude: 33° 22 ' 41.3$3" NAn 83
Longitude: 086 0 48 ' 34.96" NAD 83

An evaluation of the proposal disclosed the site would be located
approximately 6.5 NM northeast of the Bessemer Airport, Bessemer,
Alabama. Study further disclosed the following:

1. The proposed site does not underlie the airspace protected
for any of the airport surfaces of the Bessemer Airport.

2. The proposed site does not affect any instrument approach
procedures.

3. The proposed site underlies the airspace protected for en
route airways V7 and V115. However, the proposed height is
1029' below the height allowable without affecting the
airways.
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Based on this study, it is feasible to propose a structure 500' AGL
I 1020 1 AMSL without exceeding FAA obstruction standards. Notice
to the FAA would be required for the proposal. Obstruction marking
and lighting will be necessary. You should receive a favorable
determination in approximately 6 weeks after filing notice with the
FAA-

This study did not include the possibility of a potential of an
electromagnetic interference (EMI) problem. If the FAA would
identify an EMI problem during their study, there are several
things that can be done to eliminate the adverse affect. These
include a reduction of power, change of frequency, change of
antenna type, antenna tilt, or change in FAA'S navigational
facility frequency. If a change in the FAA'S navigational facility
frequency is the only solution to the EMI problem, the FAA will
require a reimbursable agreement for the cost of the change.

If you have any questions concerning this study, please don't
hesitate to call me.

Sincerely,

~,~~
Clair M. Billington



Clair M. Billington
308 Oak Haven Drive
Keller, Texas 76248
Tele: 817-431-1736
Fax: 817-431-8762

June 18, 2001
Troy, Alabama

Mr. Mark Lipp
Shook, Hardy I and Bacon, IiLP
Hamilton Square
600 14th Street, NW, Suite 800
Washington, DC 20005-2004

Dear Mr. Lipp:

TI1is will acknowledge receipt of the data
communications tower near Troy, .lUabama.
conduct a feasibility study, and send you a
data submitted for the study is as follows:

concerning a proposed
You requested that I

copy of the report. The

Latitude: 310 52'
Longitude: 0860 14 '
Ground Elevation:
Structure Height:

03.00" NAIl 27
58.00" NAD 27

380' AMSL
1049' AGL
1429 1 AMSL

The NAn 27 coordinates were converted to NAn 83 for the purpose of
the evaluation and study. 'I1J..e NAn 83 coordinates are as follows:

Latitude: 31° 52' 03.55" NAn 83
Longitude: 0860 14' 57.86" NAD 83

An evaluation of the proposal disclosed the site would be located
approximately 7.58 NM north of Runway 22 End at the Frank Sikes
Airport, Luverne, Alabama and 11.64 NM west of. Runway 7 End at the
Troy Municipal Airport, Troy, Alabama. StUdy further disclosed the
following:

1. The proposal will exceed 77.23 (a) (1) - a height exceeding
500 1 AGL at its site - by 549 1 •

2. The proposed site does not underlie the airspace protected
for any airport surfaces of the Frank Sikes Ai:tport OJ; the
Troy Municipal Airport.

3; The proposed site underlies the secondary area of en-route
a1rway V329. However, the proposed height is approximately
47' below the height allowable without affecting the airway.
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4. The proposed site underlies the airspace protected for the
initial segment (holding) and missed approach (holding) on the
ILS Runway 7 instrument approach procedure to the Troy
Municipal Airport. The maximum height allowable 'without
affecting this holding procedure is 1149 I AMSL. Therefore,
the proposal would affect this procedure by increasing the
holding pattern altitude from 2100' AMSL to 2400' AMSL.

5. The proposed Bite underlies the airspace protected for the
initial segment (holding) and missed approach (holding) on the
Localizer Runway 7 instrument approach procedure to the Troy
Municipal Airport. The maximum height allOWable without
affecting this holding procedure is 1149' AMSL. Therefore,
the proposal would affect this procedure by increasing the
holding pattern altitude from 2100' AMSL to 2400' AMSL.

6. The proposed site underlies the airspace protected for the
initial segment (holding) and missed approach (hOlding) on the
NOB or GPS Runway 7 instrument approach procedure to the Troy
Municipal Airport. The maximum height allowable without
affecting this holding procedure is 1149' AMSL. Therefore,
r.he proposal would affect this procedure by increasing the
holding pattern altitude from 2100' AMSL to 2400' AMSL.

7. The proposed site underlies the airspace protected for the
Cairns Approach Control minimum radar vectoring altitude (MVA)
area_ The maximum height allowable without affecting the MVA
is 1249' AMSL. Construction of the proposed structure will
require an increase in the MVA, in the area of the structure,
from 2200' AMSL to 2400' AMSL.

B. The proposed site Wlderlies a low-level military training
route (IRO~1). However, the proposed height will not affect
this military route.

This study did not include the possibility of a potential of an
electromagnetic interference (FJoU) problem. If the FAA would
identify an EMI probl.em during their study, there are several
things that can be done to eliminate the adverse affect. These
include a reduction of power, change of frequency, dhange of
antenna t.ype, antenna tilt, or change in FAA's navigational
facility frequency. If a change in the FAA's navigational facility
frequency i6 the only solution to the EMI problem, the FAA will
require a reimbursable agreement for the cost of the change.

Based on this study, it is feasible to propose a structure 500' AGL
/ 880' AMSL without exceeding FAA obstruction standards. Notice to
the FAA would be required for the proposal. Obstruction marking
and lighting will be necessary.
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It is my opinion that the affects on the initial segment (holding)
and missed approach (holding) on the instrument approach procedures
listed in Items 4, 5, and 6 above can be resolved by a change in
the direction of the holding turns. Currently, aircraft holding at
this location are required to make left -hand turns. This places
the aircraft in the vicinity of the proposed site. The FAA should
agree to a change in the holding to right-hand turns. This should
place the proposed site outside the airspace protected for the
initial segment (holding) and missed approach (holding) on these
instrument approach procedures. If the FAA agrees to this change,
there will be no affect on the instrument approach procedures.

The affect on the MVA as listed in Item 7 above could be resolved
if Cairns Approach Control will agree to increasing the MVA
altitude within a 3 NM radius of the site from 2200' AMSL to 2400'
AMSL. This may be feasible if the holding pattern turns are
amended as stated above.

Because the structure would exceed 500 I AGL, it penetrates the
airspace available for visual Flight Rule (VFR) aircraft
operat~ons. A review of the aeronautical maps pertaining to this
area indicated only one possible VFR route. Pilots traversing from
the Troy Municipal Airport to the Greenville Airport, Greenville,
Alabama, MAY utilize this route. The proposed site is
approximately 1 NM north of a direct line between these two
airports. However, the significant adverse affect could be
eliminated by the use of high intensity white lights operating 24
hours a day, or by the use of a dual lighting system consisting of
high intensity white obstruction lights during the day and red
lights at night.

If you have any questions concerning this study, please don't
hesitate to call me.

Sincerely,



61986.2

EXHIBITC

13


